factors that contributed to their success. More specifically, this study asks five questions: (1) How successful are American Indians in the Supreme Court? (2) Do American Indians fare better when they are the appellant? (3) What type of American Indian issues dominate the Court's agenda? (4) Does the Court's support for American Indians vary based on the issue present? (5) What impact does the presence of the Solicitor General as a party and an amicus have on American Indian cases?
In addition to the apparent void in the literature, there are at least three reasons that American Indians' treatment by the Burger and Rehnquist Courts merit attention. First, at least two justices from the Burger Court have placed great importance on American Indian cases. Said one justice:
We now have three westerners on the Court and we are very concerned about. .. Indian cases. And you can tell by our votes for cert. that we are interested in them (Perry, 1991, p. 261) .
Another justice stated:
Actually, I think the Indian cases are kind of fascinating. It goes into history and you learn about it, and the way we abused �ome of the Indians, we that is the U.S. government (Perry, 1991, p. 262) .
Second, American Indian cases have received more attention from the Burger and the Rehnquist Courts. The Supreme Court decided more American Indian cases (35) in the 1970s than in any other previous decade in the Court's history (Wilkinson, 1987, p. 2) . The 1980s saw even more as the Supreme Court decided more than 40 cases involving Indian is�ues.
And, third, given that American Indian activities are regulated primarily by the federal government (and not the states), the U.S. Supreme Court plays an especially important role in the policy formation of Indian rights. Since the Marshall Court's decision in Worcester v. Georgia ( 1832) , the Court has consistently held that "matters affecting Indians in Indian country are thus as a general rule excepted from the usual application of state law ... " (Cohen, 1982, p. 260) .
LITERATURE AND HYPOTHESES
To understand how American Indians fared in the Supreme Court during the 1969-I 992 terms, we examine two factors that could influence the Court's and the justices' decision making: (I) the "error correcting strategy''; and (2) the office of the Solicitor General as a direct and third party.
The Error Correcting Strategy
The U.S. Supreme Court's propensity to support the appellant, called the "error correcting strategy," is well chronicled (Baum, 1976 (Baum, , 1977 (Baum, , 1979 Epstein and O'Connor, 1988; George and Epstein, 1992; Salokar, 1992; Songer, 1979; Sheehan et al., 1992; Wasby, 1993) . Many argue that the justices take cases when they "seek to 'correct errors' in the lower courts by voting to grant a hearing whenever a lower-court decision departed significantly from their most preferred doctrinal position" (Baum, 1977, p. 14) . We expect that American Indian interests will also benefit from their status as appellants. More precisely, we expect American Indian claimants to win more often when they are the appellant. Conversely, their success rates should be noticeably lower when they are the respondent.
The Solicitor General
Lawyers from the office of the U.S. Solicitor General are the most frequent litigators before the Court and enjoy phenomenally high success rates there regardless of whether they represent litigants as direct or third parties (Caplan, 1987; O'Connor, 1983; Pura, 1971; Salokar, 1992; Scigliano, 1971; Segal, 1984 Segal, , 1988 Segal, , 1990 Segal and Reedy, 1988 ) . Several reasons have been offered to explain the Solicitor General's success. First, as Galanter ( 1974) notes, the federal government is a special kind of repeat player. The office has advanced intelligence, a small attrition rate, and unparalleled expertise. Second, unlike other parties, the Solicitor General's office is not constrained by the financial burdens of litigation. The office does not concern itself with start-up costs and it can continue the litigation process regardless of fi nancial expenses. Third, the Solicitor General generally enjoys an excellent reputation with the Court, as the office is well respected for the quality of briefs filed and the presentation of its oral arguments (Mc Guire, I 993 ).
Perhaps the most important reason for the Solicitor General's success before the Court results from the special relationship between the executive and judicial branches. Scigli ano ( 1971) argues that it was the Framer's intentions to create a harmonic relationship between the Court and the president to offset the most powerful branch, Congress. He contends that there is strong evidence for this perspective: There is a natural affinity between the powers of the executive and judicial branches; and, as presidential appointees, the justices often represent the prerogatives of the executive.
Given these reasons, the Solicitor General's unparalleled success when representing the federal government before the Court is of little surprise. Scigliano' s (1971) sample of cases found that the Solicitor General's office won over 60% of its cases during the nineteenth and twentieth centuries. Additionally, Segal (1984) showed that the Supreme Court was more likely to uphold federal searches defended by the federal government than searches conducted and defended by state offi cials. Still, in a more recent study of the 1959-1986 Supreme Court terms, Salokar (1992) finds that the Solicitor General's success rates as a direct party was approximately 70%.
Interestingly, "the [federal] government has an even better record as amicus curiae than as a direct party in litigation" (Scigliano, 197 I, p. 179) . Scigliano (1971) finds that the Solicitor General's success rates as amicus in the post 1945 era were more than 85%. Pura (l 971) also finds that Solicitor General was on the winning side approximately 75% of the time as a third party between I 920-1968. In examining sex di�crimination cases before the Supreme Court from 1971 , Segal and Reedy (1988 conclude that "the position taken by the solicitor general is clearly related to the decisions of the Court." And, in a subsequent study, Salokar ( 1992) shows that the Solicitor General won more than 70% of the time as an amicus between 1959-1986. The literature suggests that the success of American Indian claimants before the Supreme Court should also be influenced by the presence of the Solicitor General. When the Solicitor General supports American Indian claimants as a direct or third party, their success rates should be higher than when there is no such support. In sharp contrast, American Indians' success rates should be impaired when the Solicitor General is a direct or third party in opposition.
As a representative of direct and third parties, the Solicitor General should also be an especially active player in American Indian cases because the federal government has a fiduciary responsibility to American Indians. More specifically, what is called the trust relationship of the United States with American Indians "arises out of the constitutional plan to delegate plenary authority over American Indian affairs to the federal government and the duties of protection undertaken by treaty and federal statute" (Cohen, 1982, p. 651) . 2 Thus, in many American Indian cases, the federal government acts as a trustee as a direct or third party in protecting American Indian rights. In others, American Indians sue the federal government for alleged breaches in fulfilling its trust responsibility.
METHODS
The 82 full opinion cases regarding American Indians decided by the U.S. Supreme Court during its 1969-1992 terms were identified by examining the United States Reports (see Appendix A). 3 Each case was coded as decided by the Court as for or against American Indians or their interests. Seven cases were excluded from analysis because they were split decisions; that is, the Court affirmed and reversed on the central issue(s) in the case, leaving a population of 75 cases. To determine whether the Solicitor General participated and the nature of that participation, the United States Supreme Court's Records and Briefs on microfiche were examined for each case.
American Indian cases are defined as those that concerned or involved American Indians or tribal affairs. Succes� rates were computed by dividing the number of cases in which the Court supported American Indian claims by the total population of cases. Theoretically, these scores can range from 0 to 1. The same calculations were made for each justice to calculate individual support rates.
FINDINGS
As revealed in Table l , American Indians collectively won 48.0% of the 75 cases decided by the Supreme Court during the 1969-1992 terms. The Burger Court (53%) was much more supportive of American Indian cases than the Rehnquist Court (31 % ). This may be attributed to President Reagan's and Bush's conscious efforts to appoint justices who echoed their conservative agendas (Schwartz, 1993, pp. 372-375; Segal and Spaeth, 1993, pp. 244-245) . The Rehnquist Court's conservative philosophy clearly had a detrimental affect upon the success of American Indian claimants during the 1986-1992 terms.
The individual support rates for American Indians evidenced by the Reagan and Bush appointees bolster this contention. Justices O'Connor, Rehnquist (elevated to Chief Justice), Scalia, Kennedy, Souter, and Thomas all supported American Indians less than 50% of the time. Justice Scalia' s voting record, for example, shows that "his initial ventures into the world of Indian law were extremely hostile toward Native American legal positions" (Wunder, 1994, p. 180) . Justice Rehnquist's low support for American Indian claims was consistent with his generally low support rates for disadvantaged groups. In fact, he was more supportive of American Indian claims (30%) than for gender-based claims (16%) (O'Connor and Epstein, 1983, p. 328) . Justice Kennedy's conservative jurisprudence toward civil liberties and civil rights claimants, moreover, carries over to American Indians (10%) (Segal and Spaeth, 1994, p. 254) . And, Justice O'Connor's support rates for American Indian claimants are analogous with her support for most other minority groups (Segal and Spaeth. 1994, p. 254) .
On the other end of the ideological spectrum, Justices Douglas, Marshall, Brennan, Blackmun, and Stewart supported American Indian claimants in over 50% of the cases. In the case of Justice Douglas, his liberal tendencies have been well-documented (Rohde and Spaeth, 1976, p. 143; Segal and Spaeth, 1993, pp. 252-253) . And, his love of the land and his support for American Indian interests are well-known (Johnson, 1990, pp. 191-197; Wilkinson, 1990, pp. 233-245) . Johnson (1990, p. 206) for example, notes that Justice Douglas was "an ardent supporter of tribal self-determination and a fi rm believer that agreements with Indian tribes should be construed in favor of the Indians, and should be upheld." More interesting, is the uncharacteristic low support for American Indian interests by the usually more liberal Justice Stevens (33% in 58 cases). For example, O'Connor and Epstein (1983, p. 328) found Justice Stevens supported gender-based claims 57% of the time. Other studies have found him to be among the most liberal on the Court (Heck, 1981 , p. 197: Goldman, 1982 Epstein, 1983, p. 328) .
Most of the other justices who served during 1969-1992 terms had similar support rates for American Indian claimants in relation to other politically disadvantaged groups (Heck, 1981; O'Connor and Epstein, 1983; Segal and Spaeth, 1993) . In sum, considerable variation exists among the individual justices' support rates for American Indian claims and the variation appears to be largely a function of the ideological predispositions of the justices.
Support Scores as an Appellant
American Indian interests clearly benefited from appellant status. As indicated in Table  l , the Court supported American Indians as the appellant in more than 70% of the cases decided during the 1969-1992 terms (and the relationship is significant at the 0.01 level). The Burger Court was also more supportive of American Indian� as the appellant; being the appellant, however, had only a moderate infl uence on the Rehnquist Court's decisions. In sharp contrast, the Court's support (1969-1992 terms) for American Indians as the respondent plummets to less than a third.
The individual justices were also more supportive of American Indians as the appel lant. 4 With the exceptions of Justices Rehnquist and Stevens, every justice supported American Indians as an appellant in more than 50% of the cases (and the relationship is significant for 9 of the 11 justices). Further, when we controlled for American Indian claimants as the appellant, the low support rates by Justice O'Connor possibly may be explained. In the 36 cases in which O'Connor participated, American Indians were the appellant in only 17%. O'Connor's support rates may have been higher if American Indians were the appellant in a greater number of cases. Conversely, with the exception of Justice Stevens, all of the justices support rates sharply declined when American Indians were the respondent. Table 2 reveals the kinds and distribution of issue areas in which American Indian cases fall. Four issues-land claims, natural resources, taxation, and what is termed here as procedure/jurisdiction, which are cases that involve questions peculiar to tribal claims or the status of reservations-make-up just under 90% of the cases decided by the Burger and Rehnquist Courts. The types of cases decided by the Court involving American Indians are strikingly different than those involving African Americans and women. Unlike those of other politically disadvantaged groups, American Indian cases did not primarily involve traditional civil rights and liberties issues, at least during the 1969-1992 terms. As a politically disadvantaged group, American Indian interests are more unique and diverse in relation to their counterparts. 
Issue Areas

Support Rates Based on Issue
As Table 2 suggests, the success rates of American Indian claimants varied consider ably based on the issue area being litigated. Given that the literature does not offer many expectations regarding the relationship between the issue area being litigated and their corresponding success rates, these findings are more exploratory.
In the procedure/jurisdiction arena, for example, American Indians won 50% of the 22 cases. The outcome of these decisions is usually determined by whether the federal or state governments are trying to assume authority over American Indian affairs. American Indians usually win when �tates are involved and lose when the federal government is a party to the dispute. For example, in Cahazan Band of Mission Indians v. California (l 987), Justice White, writing for the majority, held that California could not regulate gambling on the Cabazon reservation. However, in Rhoades v. Vigil (l 992), the Court held that the Indian Health Department of the United States could unilaterally abrogate a health program for handicapped Indian children.
In land claim cases, American Indians enjoyed a 53% (n = 17) success rate. One of the most important victories for American Indians in this area was in County of Oneida v. Oneida Indian Nation ( 1985 ) . At issue was the validity of an agreement in 1795 between the Oneida Indian Nation and New York regarding the transfer of land to the state (because the transfer did not have the required prior federal approval pursuant to the Trade and Intercourse Act of 1790). In a 5 to 4 decision, the Court upheld the 175-year-old agreement as invalid, which allowed the Oneida Indian nation a federal common law right to sue for breach of its possessory rights to aboriginal lands.
In the area of natural resources, American Indians were not as successful as in land claims or procedure/jurisdiction issues. They won only a third of these cases. The low success rates in the natural resource cases may be attributed to the Court's tendency to defer to the state's and Congress's police powers to preserve scarce resources in spite of the fact that re�ources are also critical to the survival of tribes, as tribes. In United States v. Dion (l 986), for example, the Court held that, pursuant to the Eagle Protection Act, American Indians were prohibited from hunting eagles.
By contrast. American Indians enjoyed a very high success rate in taxation cases, 75% (n = 12). Most of these cases involved attempts by states to tax individuals who resided in Indian country. This high success rate may be due to a long line of precedent established by the Court as well as by the codification of these principles in the Indian Civil Rights Act of 1968. The Indian Civil Rights Act of 1968 prohibits state jurisdiction on tribal lands, unless consent is attained by Congress or the affected tribe. Further, since Worces ter v. Georgia (1832), the Court has consistently held that states are, as a general rule, excluded from regulating tribal affairs. As the Court held in McClanahan v. Arizana State Tax Commission (1973) , this principle also applies to state taxation. The Rehnquist Court, however, has started to chip away at this standard in Cotton Petroleum Corporation v. New Mexico (1989) . In this case, the Court held that New Mexico could tax non-Indian oil producers on the reservation because the company's business involved non-Indian commerce.
The Role of the Solicitor General
One of the central expectations of this study was that the Solicitor General's office would be a particularly active participant in American Indian cases. This was the case. The Solicitor General's office either represented or fi led an amici brief in 89% of the 75 cases decided by the Burger and Rehnquist Courts: The office supported American Indian interests in 41 of the 75 cases (54%) and was the opponent in some form in 26 of the 75 cases (35%). In contrast, Salokar (1992. p. 21) , for example, fi nds that the Solicitor General participated in only "48.5% of all cases decided on the merits by the Court from 1959-1989. " Solicitor General in Support of American Indians Table 3 reveals the impact of the Solicitor General when representing and/or fi ling an amicus on behalf of American Indian interests. The Burger and Rehnquist Court's support rates are only moderately higher when the Solicitor General participates in any form. Although the Solicitor General as an amicus positively affected the overall success of American Indian claimants, the offi ce's success as an amicus in American Indian cases is much lower than those found in other studies (Pura, 1971; Salokar, 1992; Segal, 1984 Segal, , 1988 Segal, , 1990 . More interesting, however, is that the Solicitor General did not appear to have any infl uence on American Indian claimant's success as a direct party.
Although Segal (1988, pp. 138-139) concludes that the "solicitor general's ability to win ... is not dependent upon the type of issue being decided," Ivers and Parker (1993, p. 10) find that in religion cases prior to 1980 the Solicitor General "lost more cases than it won as an amicus litigant. " Thus, the office's success may not only be dependent upon the issue being litigated, but the party it chooses to support. This is the central fi nding for the American Indian case.
The Solicitor General's influence (as a direct or third party on behalf of American Indian interests) on the individual justices' support rates varied. Justices Marshall, Brennan, Blackmun, Stewart, Souter, O'Connor, Stevens, Rehnquist, and Kennedy all were influenced by the Solicitor General's presence on behalf of American Indian interests, whereas Justices Douglas, Burger, Powell, White, Scalia, and Thomas were not. The Solicitor General's influence on the justices' voting behavior does not seem to be based on their ideological preferences. Both conservative and liberal justices alike were affected by the offi ce's presence. This may indicate that the affect of the Solicitor General is justice specifi c. Thus, while the Solicitor General played an instrumental role in the decision-making calculus for some justices, different factors were more compelling for others. A Pt'dr':ion'-, Ch1-squ<HP test 1um'-t,1iled) vv,1s pmployed *p < 0 10, **p < (L0'1, ***p < 0 01
The Solicitor General as an Opponent
As Table 4 shows, the Solicitor General had a more profound affect when representing a direct party against American Indian interests than when representing a party on behalf of their claims. American Indians lost 68% (or won 32%) of the 22 cases when the Solicitor General opposed them as a direct party during the 1969-1992 terms. For the Burger Court. American Indians lost 62% (or won 38%) of their cases; and, during the more conservative Rehnquist Court, American Indians lost 83% (or won only 17%). This finding garners more support for the contention that the Solicitor General's success may be constrained by the position the office takes. Given that the Solicitor General fi led an amici brief against American Indians in only 4 of the 75 cases (5% ), it is diffi cult to reach any strong conclusions regarding the offi ce's atypical affect on American Indian claim ant's success before the Court.
Once again, the Solicitor General's impact as a direct party against American Indian interests on the individual justices' decisions varied. The Solicitor General's presence as a direct party was signifi cant on the decision� of Justices Marshall, Brennan, Blackmun, Stewart, Powell, Souter, O'Connor, and Rehnquist. The central finding, once again, is that the offi ce's affect on the justices· support rates crossed ideological camps, indicating that other forces in addition to the justices' attitudes were at work. 
CONCLUSION
Oppressed by majoritarian institutions, American Indians turned to the courts to lobby for their interests. Although the Burger Court's support for American Indian claims was slightly more than 50%, Indians confronted a more antagonistic political environment during the Rehnquist Court. The conservative judicial appointees made by Presidents Reagan and Bush had a damaging affect on American Indian interests. Individual justices' support rates for American Indian claimants varied, however, ranging from 0 to 94%. This variation appeared to be largely based on the ideological preferences of the justices. In addition to the political preferences of the justices, the success of American Indians before Burger and Rehnquist Courts can be attributed to other factors. American Indian claimants clearly benefi ted from being the appellant. The justices and the Court employed the "error correcting" strategy, taking cases to correct "mistakes'' below.
Additionally, the Court's support for American Indian claims depended upon the issue area litigated, with the Court being more supportive of tax cases and less supportive of natural resource claims. American Indian claimant's success in tax cases may be due to Congress producing clear guidelines in this area for the courts. It may be that in order for American Indians to fare better in other areas, Congress will need to give direction to the Court-especially in eras when conservatives dominate the Court and its decision making.
The Solicitor General's influence as a direct or third party in American Indian cases depended upon the position it took in the case. Interestingly, the office's success was thwarted when it advanced American Indian interests, and the Solicitor General was more likely to win when Indian interests were opposed. Additionally, the Solicitor General's impact on the individual justices' behavior also varied and it was not a function of the justices' ideological preferences. Both conservative and liberal justices alike were affected by the Solicitor General's presence.
APPENDIX A
TABLE OF CASES
the Spaeth data base because the Spaeth data base operationalizes American Indian cases as those in which American Inclians are a party. This study, m contrast, examine all cases that had an influence on issues critical to American Indian interests, including those cases where the federal government is a party in aN case on behalf of American Indian interests.
4.
Justices who served in less than five cases where American Indians were the appellant are excluded from this analysis, as it i5 difficult to reach meaningful conclu5ions regarding their behavior.
